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This appeal is made pursuant to section 18594 of
the' Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of Ruby Loyal, transferee of the
Estate of Helen Hop.ewell, Deceased, against proposed assess-
ments of additionai personal income tax in the amounts of
$1,882.87; '$1,015,46, $421.70, $414..lS, $320.42, $363.29,
$234.26, $133.54. an'd $69.45 .for.the years 1943 through 1951,
respectlveiy.

The'questions presented by this appeal are (I)
.whether Helen Hopeweil was a resident of California for
personal income tax purpG*ses during- the years 1943 to 1951,
inclusive, and if SO,(~) whether appellant Ruby Loyal,as a
transferee of Heien Hopewell's estate, must pay the income
taxes which should have been paid by Helen Hopewell.

.a
Helen Rope;s;ell,, came to Califo-rnia from Massachusetts

in December 1942 to spend the winter with he-r daughter, Ruby
Loyal. I?Ts. I-ic;peweiI., LJ~O WAS then 82 years old, decided to
remain in California during 19$3 because of wzrtime travel
restrictions, In that year her health deteriorated and she
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was hospitalized for a month., In late 1943 and early 1944
’ she resided in the Huntington Eotel in Pasadena. She then
moved to an apartment in Santa Barbara County which she
.occupied until November 1948, At thati: time she entered
Las Encinas Sanitarium in Pasadena where she remained until
her death in 1351. .She did not file $ny California income
'tax returns.

0

While in California, Mrs. Hopewell retained a
number of connections with Massachusetts. She held a life
estate in the family home in Massachusetts and her securities,
her jewelry and her checking account were in that state. She
cast absentee ballots in Massachusellts'in‘gener61  elections
held in 1944 and 1948, filed federal".income tax returns with

. .

the District Director in Boston, Massachusetts, and also
filed Massachusetts state income tax rettirns._ ‘.&.. .

In December 1943 Ruby Loyal t;as appointed
conservator of her mother's estate by a Massachusetts probate
court and continued to act in that capacity until her mother's
death in 1951. Mrs, LUoyal G&S then appointed co-execcitrix
of her mother's will by the Massachusetts court,

The inheritance and gift tax division of the
California State Controller's office claimed that Mrs. Hopetl;ell
was a resident of California and filed a petition in a Cali-

. fornia superior court to recover inhesritance.taxes  from her
estate. The Mass_achusetts Tax Commission also sought
inheritance taxes.,In 19% the~California Sta.te Controller, ‘.
the Massachusetts Tax Commi,ssion snd the executors of
Mrs. Hopewell's estate agreed that California inheritance
taxes should be paid in an amount equal to half of the amount.p that k<ould have been payable if Mrs. Hopewell had b&en a
California resident.

hks * Loyal igas t'ne primary beneficiary of
Mrs. Hopewell's estate, the bulk of which was intangible
personal property. Upon distribution in 195G, Mrs. Loyal
received, $380,41.7,99.

-Jn yJe(-cn;ber l;,jl -c e; LLZ p 0 iA, C: .3 rl Ai
v . is si_lZd notices of

‘. proposed ~SS?SSiiELItS  0E personal income tax against the
estate of Mrs, i_Iopewell on the ground that she was a
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California resident for income tax purposes during the years -
, 1943  to 1951, i n c l u s i v e . The noti..ce_s. were mailed to Ruby
Loyal as executrix-, The notices wer.c_,  prote.sted and appealed

to us but respondent. withdrew the as,sess.mc_nts  ang, the appeal.
was dismissed. Thereafter, in May 1963, .re_spondent_,  issued
notices of proposed assessments against Ruby Loyal_, as
transferee of her mother’s estate, T h e s e  n o t i c e s  w e r e
protested and are the subject of the present appeal.

I

. The first,question is whether Helen Hopewell  ~2s

a resident for personal income tax purposes d-u-ring  the years -
. 1943 to 1951,  i n c l u s i v e ,  I f  s o ,  she was obX.gated t o  p a y
income taxes to this state. (?eas, Inc. Tax Act, $ 5, succeeded

by Rev, & Tax, Code, 5 17052 (now $ 1.7041) *)

a
For personal iscome tax purposes the term “resident”

include-s every person who is 5-s; California “for other than a
temporary or transitoq puqmse S” (Pers; Inc. Tax Act,
§ xw, succeeded by Rev, & Tm. Code, 3 1.7013 (now 5 1701[;).)
A person who is in this state to i.mprove his health and whose
i l lness  is of such a characte:,- as to requi,re a relatively

‘long or indefinite period to recuperate is a California
resident even though he retains a domicile elsek:here. (Cal.,
fnc, -Tax Regs,, art, Z(k) -2, succeeded .by Cal,. Acimin,,  Code,
t i t ,  18,  re.go ~170%3-170~..5~b,)  (nok~  reg.  170X4-1701G(b))  .)
For personal incoG tax purposes, residence means -bodily
presence as a nont.ransien”i inhabits;.lt rather than domicile.
Voluntary, physical presence in the state is a factor of
greater significance than the mentai intent or outward
formalities of ties to another state, (i;;hitteS_I  v. Franchise- - c-Y___
Tax Eoard, 23X C a l ,  AppO 2d 2 7 8  [4.J_ CaL.?~r.  673J.)

Eased on the above definitions, there is no doubt
that Mrs S Hopel+el.I  ‘s uninte.rrupted  presence in California for

the last eight years of her life -made her a resident for
. .personal income tax purposes 0

.e
11

The  next question  is whether  ~ppeJ_lat  RUSY Loyal,

as a transferee of Mrs, Hope;~'eil's estate, TI-,;x.~ pay tf;e
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personal income taxes blhich should have been paid by
Mrs. Hopewell.

The federal income tax L~PJ has for inanr years
permitted the assessment and collectioij  of "the liability,
at law or iA equity, Or' a transferee of proper-i~y,'~ including
a "donee, heir, legatee,  devisee and distri'outee." This
provision  is
Revenue Code
exists under
[2 L. Ed. 2d
.constructive

now contained in section 5901 of the Internal
of 195k, The liability referred to is that which
state la:12s  e (Conxi_ssLone~ v, Stern, 3 5 7  U, S. 39
1126J‘) ---_Such liability has been found under a

3 5  T. C .  4 7 3 , ) Recovery has been allowed against distributees
of estates, (United States v. Floersch,  276 F-26 7.14, cert,_--__-yI~_-+
denied, 364 U.S. 81.6 [5 I,. Ed. %--lry

Respondent relies upon section 18621 of the Cali-
fornia Revenue and Taxation Code as authority equivalent
with t'he federal law perXZ_il.“-“ing assessments  against transferees.
Section 18621 provides that::

The taxes ii??pOSed  by this part upon any tax-
payer for which a:;y person other than the
taxpayer is liable may be assessed against
such person in the manner pro'vided for the

. . a’ssessqmt.  o f  dcfkciencies. o o e

.

Appellant .argues that secti.on 1.8521 applies only
to persons whose 1iabilit)r for anotheris taxes is specified
in the nersonal inCOKe tax statutes,
appellait,

FcJr  ?Xzmple, S a y s

the p~o~~ision~~.~,loi;ld  apply to the liability of a
fiduciary for the taxes of an estate, a liability imposed on

the fiduciary by section 5.9265 of the Revenue and Taxation Code;
T-he argument rests Oil the ITact- that section 18521 differs

from the federal statute in that it does zot expressly refer
to transferees, done&s, heirs, les,ztegs , cevisees snd
discribuQcs CihCI are liable either ii7 law or in ecpity.
~~ppil2~t sl;r;o r+-,ints o;;t Ji;hs-]; seetf_Gn  2 j7S1.2. GE the &veni;e
ai?.d ToL C&X2CiGCi C&t2 ) & p,Lljct Cj*’ El:,? L-& T“[j Ii FL;-)  d Coz~crztLon  ‘Iax Lava,
exp-rzss ly pzzalts zhe ESSeSSi:;eiTL of tfis ILg,bi:j_LY I I

a t l a w  o r
in equity" of a :'transfereeeii
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Although section 18621 is less detailed than the
’ federal statute and the comparable section of the Bank and

Corporation Tax Law, its te;:ms are sufficiently broad to permit
its application in the same manner as the federal statute.
If. the Legislature had intended to limit the scope of the
section it could easily have done so by inserting restrictive.
.language. The section, in our opinion, must be interpreted.
as broadiy as it is written.

The trust fund doctrine, which has been invoked by
the federal authorities to recover taxes from a transferee,
applies in California. Section 2224 of the Civil Code pro-
vides that "One.who gains 'a thing by.fraud, accident, mistake _.
..= is, unless he has some other and better right thereto,
an involuntary trustee of the thing gained, .for the benefit
of the person who would otherwise have had it," Pursuant
to this statute, the California Supreme Court has held that
a mistake by a retailer which'caused an erroneous computation
of sales tax reimbursement gave rise to an involuntary trust
for the benefit of his cuctomcrs. (D_ecorative Car-, Inc. v._I__ -_^I
State Board of Eaualiz+L&E,  58 Cal. 2d 252 [23 Cal, Kptr.__._-A.-
589, 373 P.26 6371,) Tix COUTC has also recognized that a
constructive trust may be imposed on assets distributed under ,
a'decree of another state where the decree is base3 on a
mistake,. ) 217 Cal. 541 [20 P.2d 481.)

To the extmf 02 the income taxes owed to California,
appellant received property from the estate of Mrs. Hopewell
by mistake. It would appeiLr, thereZo%e, that..she is liable for I,
the t axes as an involuntary trustee.

Appellant contends, however, that respondent has
no right to the taxes because it failed to file 2 t‘ime3.y
claim in the probate proceed~iugs in ?%3SSZChUSettS. Appellant
points out that: an agency of this state, the Controller’s

office, kneWof those proceedings.

The.decree of distribution by the Massachusetts
probate.court cannot deprive respondent of its claim in,the
absence oE proper notice atid opportunity to be heard. (New
York v. i\‘ctj York---Y-C _A.--_-,lL_& tl. I~z,.344 U. Se 293 [97 TAxa.
333 J ; GLs,cg v, ____Central %novz B, G T, Co., 339 U. S. 306-p
[$l$L. Ed. 8651; Schi:oeGZGF  V. LT, 371 U. 5. 208 [9 L. E d ,_- -
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2d 2551.) The gist of the above cited cases is that the
moving party in proceedings designed to settle claims must

: give specific notice to potential claimants who are known
or reasonably should be ki~oVZn. Constructiva notIce is not
sufficient.

The executors of .Mrs. Hopewell's estate, including
appellant, kt-ie~~ or reasonably should have kr:own that respondent
was a potential claimant. They knew that Pks o 't-Iopewe.11 had
lived in Ca1iforni.a for the last eight years of he;,_ life. The
question of her reslc;* 'ence was serious enough in their minds
to warrant compromising claims for California inheritance
taxes s They, and particularly appellant, undoubtedly knew
that California imposed income taxes upon residents.

The executors wz:re therefore obliged to specifidally
notify respondent of th.2 probate proceedings as a prerequisite
to barring respondent's claim, They could not rely on
constructive notice or iiOtLCe to another state agency not

0
concerned with administe;inp;  t.he PeTsoiIEl Income Tax Law,
Since proper notice SaS COE g5VeTt a the decree of the Mass+chusetts

probate COLITL did not bail' XZS?Iondent ’ S claimsI

We coiIcl.uC?e  that a:,.~eLl.ant is linble for the taxes
in question as an involuntary trustee and that the taxes were
properly assessed against h&r under section 18521 of the
Revenue and Taxation Code,

CJ I: D E R
c----

i?-u;rsuznt  to the views exp-resseci in the opinion -.
.of the boz& on file'in this proceeding, an< good cause appear-
ing therefor,

106



0
Appeal of Ruby Loyal, Transferee,of the Estate of
Helen Hopewell, Deceased

transferee of the Estate of Helen Hopewell, Deceased, against
proposed assessrl;ents of addit: onal personal income tax in

the amounts of $1,882.87, $1~015.46, $421.70, $414.1~,
$320.42, $363.29, $234;.26, $133*54 and $69.45 for the years
1943 through 1951, respectively, be and the same is hereby
sustained.

o f

ATTEST:

Done at Sacramento , California,,this 1st day
&gust , , 1966, by t>e Stat e S_gaFd ,o-f E ;ualization,F'

3 Secretary


